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The current consultation about the EU Working Time Directive has led to the important acknowledgement
that the changes in working patterns that have occurred over the past few decades give rise to completely
new opportunities for flexible working time organisation for employers and employees. In the recent crisis,
the importance of flexibility as a competitive advantage and as a way to secure employment has also been
demonstrated.

Today, companies are increasingly working on sustainable and balanced working models whereby a balance
is found between the flexibility needs of the individual worker (realisation of individual life plans) and the
collective flexibility needs of the company (implementation of market opportunities and job security).
Many innovative solutions have been found already by collective agreements at branch or company level.
This trend will continue and will require that appropriate room for manoeuvre is maintained so that
innovative and tailor-made arrangements at company or collective level can continue to be found.

From the perspective of the MET industry, restoring and maintaining flexibility for collective agreements
should therefore be the overriding goal of the revision of the EU Working Time Directive. Restoring the
flexibility originally provided by the text of the Directive implies restricting the revision to limited changes
aimed at solving the problems created by a number of rulings by the European Court of Justice (ECJ).

Because of these changes in working time patterns and the legal insecurity created by a number of ECJ
rulings, the European Commission is currently in the process of evaluating the opportunity and potential
added value of a revision of the Working Time Directive.

The two stage consultation of the social partners is part of the revision process. To the first stage
consultation, looking at the principle of a legislative initiative, CEEMET replied that a revision was not
desirable as it would risk undermining the balance and solutions found at national and local level notably
through collective agreements. It is at national level that efforts need to be made to allow the optimal
utilisation of the potential flexibility that exists in the Directive and to leave to social partners the necessary
room for manoeuvre to combine companies’ and employees’ needs for flexibility in working time
organisation.

However, after closing the first stage consultation, the European Commission has concluded that a revision
is unavoidable and introduced the second stage of the consultation on this basis.

The Commission is considering two options: a review focused on on-call time and compensatory rest and a
comprehensive review looking in particular at more flexibility (collective agreements – reference period),
improved conciliation of work and family life, a revised definition of autonomous workers, greater clarity
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for multiple contracts, special attention to the use of the opt-out, and the clarification of issues raised by an
ECJ ruling on paid annual leave.

On that basis, the following questions are posed to the social partners

1. Should changes to EU working time rules be limited to the issues of on-call time and compensatory rest,
or should they address a wider range of issues, such as some or all of those listed in section 5.2?

2. Bearing in mind the requirements of Article 153 TFEU do you consider that:
a) the options set out in section 5.1 regarding on-call time and compensatory rest,
b) some or all of the options set out in section 5.2 regarding other issues raised by social partners and the
current review,
could provide an acceptable overall framework for addressing the concerns set out in your replies to the first
phase consultation?

3. Are the EU social partners, at cross-industry or sectoral level, willing to enter into negotiations on all or
part of the issues raised in this communication with a view to concluding an agreement that would make it
possible to amend the Directive by using the possibilities provided under Article 155 TFEU?

Against this background, CEEMET would like to contribute to the consultation regarding the scope and
content of the review with the following answers:

Regarding the scope of the review, CEEMET would strongly recommend that a review remain focused
(option 1).

A review of the Working Time Directive should aim at restoring legal certainty within the Directive for
employers and employees in all sectors. To achieve this:

 A review should address all legal problems created by rulings of the European Court of Justice
including issues related to on-call time, compensatory rest and paid annual leave.

 It should not lead to more restrictive rules or jeopardize solutions already found at Member State,
sectoral or company level.

 It should encompass all sectors covered by the Directive and not selected sectors.

 It should not be possible to broaden the scope of the review during the legislative process and
therefore a recast of the Directive would be more appropriate than a revision.

The Court rulings mentioned in the consultation documents have created uncertainties regarding the
meaning and scope of the Working Time Directive. The mission of the Court of Justice of the European
Union is to ensure that "the law is observed… in the interpretation and application" of the Treaties.

However, CEEMET would argue that the SiMAP and Jaeger judgments, as well as the Schultz-Hoff/Stringer
Court decision, go beyond the Directive's original underlying health and safety principles adding difficulties
and creating legal uncertainties related to the implementation of the Directive. The legal uncertainties
caused by these ECJ rulings must be brought to an end, duly respecting the underlying health and safety
purpose initially foreseen for the Working Time Directive.

The solution outlined by the European Commission regarding on-call time seems to go in the right
direction, underlining that “for the purpose of the Directive” inactive parts of on-call time should not be
considered as working time, leaving some room for manoeuvre for negotiated solutions in case of on-call
time at the workplace.
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Following the same principle, we also consider that it is necessary to remedy the legal uncertainties that
followed the ECJ decision in the case Schultz-Hoff / Stringer and to make it clear that Member States may
set appropriate ceilings to the accumulation of paid annual leave entitlements.

Regarding compensatory rest, the European Commission rightly observes that “more flexibility is needed
for a range of specific situations”. We also believe that more room should be left to social partners to agree
on flexible solutions at local or sectoral level, ensuring appropriate alternative health and safety protection
measures.

Overall, the solutions outlined by the European Commission in the second consultation document seem
balanced and pragmatic, provided that changes do not lead to more restrictive rules or jeopardize solutions
already found at Member State, sectoral or company level, as mentioned above. CEEMET welcomes in
particular, the pragmatic approach of the European Commission regarding the opt-out. Reducing the need
for using the opt-out in the long term by providing more targeted forms of flexibility is a realistic alternative
to a legislative initiative that is likely to fail again.

In effect, the review of the Directive 2003/88/EC has been discussed since 2004 and a first initiative failed
in April 2009 leaving questions open on a number of issues which are now listed in the consultation
document together with a handful of new ones. Therefore we are convinced that a complete rewriting of
the Directive is politically not a realistic option and would not bring the expected results.

For this reason, we consider that it is crucial that the scope of the review remains focused during the entire
legislative process and cannot be extended through proposals from other European institutions.

Considering that the only issues to be solved through a review relate to restoring legal certainty, CEEMET
members believe that only a legislative solution can bring the necessary clarifications. In addition, CEEMET
is firmly of the opinion that working time is a cross-sectoral issue and therefore a revision should not focus
on specific sectors but provide a solution for all. On these grounds, CEEMET would not support a
negotiated review of the Directive; with this position, CEEMET as a sector organisation, cannot
predetermine any position taken by the inter-professional organisations.

To conclude, CEEMET believes that the current Directive includes a potential for flexibility that is
not fully used in national regulations on working time which thus reduces the capacity of social partners to
find solutions addressing companies’ and employees’ needs for flexibility through collective and company
agreements. Before trying opening further windows for flexibility in the Directive, we would suggest to look
at if and how the potential of flexibility is used by Member States and to exchange information on how best
to combine increased flexibility in working time arrangements with health and safety protection.

Brussels, 28 February 2011


